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In the Matter of Application 12633 by Stephen Cuneo and Ceorpe
~unec to Appropriate ater from Owens Creek, Appiication 12634
by Stephen Cuneo and Ceorge Cuneo to Appropriate .jater from
Duck Slough, Application 17635 by ./, i. Roduner and Rachael
Roduner to Appropriate “ater from Owens Creek and Duck Slough
and Application 13%2; by Turlock Land and Cattle Company to
Appropriate .sater from Duck Slough, all in Merced County and

for Irrigation Purposes,
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Decision /iy 12633,12634, 12635, 13071 D. _ 710
Decidad ingust 6, 1951
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EXsVIMER-GURDON ZAMDER, Principal Hydraulle Bngineer, Division
of uater iescurces, Department of rublic Works, for ., D. EDMOMSTIM,
State Ingineer,

Also ircsent-Lawrence (. Spencer, assistant Hydraulie Engineer,
Division of water Resources.
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P INION

General Deseription of the -roposed Developments

Application 12633 contemplates the appropriation of 36 cubic

feal per second, year-round, from wans Creek, tributary via Bear (reek
to San Joacuin River, for irrigation purposes., Three points of diversion

*

are proposed, these being located respectively within the SF° STl of
Section 15, the ¥w! 8y} of Section 14 and the 5k' HE! of Seetion 14,

783 RiZE, &M, Diversion is to be effected by a single structure, 8
fest high by 24 feet long, composed of concrete plers snd wooden f{lashe
boards. The place of use is to be a pasture 2842.5 serss in extent
locoted within “ections 14, 15, 16, 21 and 22 of the same township.
adccording to the application snother water right or svurce of water supply
is claimed, the B3 of Section 21 and the Hi of Section 22 lying within the
Merced Irrigation Udstriect,

Applleation 12634 contemplutes the appropriation of 4 cubie

feet per seccﬁdl year-round, from Duck Slough, tributary via Owens Creek
and Bear Creek to San Joaguin River, for irrigation purposes, Diversion
is proposed at & point within Lhe 352 HE! of Jeetion 25, TBS R1ZE, HDE&Y,
The project includes a diversion atructura, 7 feet high by 2G feet long,

consisting of wooden flashboards supported on concrete plers. The place

-
-




of use is a net acreage of 313.4 ascres of pasture located within
the X} of Sectlon 25 of the same township. Ho other water right
- or source of walter supply is claimed. |

Application 12635 contemplates an appropristion of 29.5 cubie
feet per sscond, year-round, from either Owens Creek or Duok Slough
or from both of those sources. iater is to be diverted from Owens Creek
at 3 points, lylng within the SE® KE?, the HE! SE! and the NE' NE
respectively of Section 16, T8S AL3IE, MIB&¥, and from Duck Slough at &
point within the ME: SE: of Seetion 21 of the same township. Diversion
is to be effected on Owens Creek by a dam 6 feet high by 29 feet long,
of steel ralls and wooden flashboards, and on Duck Slaugh by o dam & feet
High by 50 feet long, of the same gen&r;i type. 7The place of use, 1237.1
acres in extent, lles within Sections 16 and 21 of the same township, Of
that acreuge 1120.6 acres are to be in rice and the remsinder in pasture,
The rice is to be irrigated from sbout April 1 to about November 1, the
pasture, year-round. 4 right to 11.65 cubic feet per second from Duck.
Slough is alao c¢laiwmad.

Application 13071 contemplates an appruﬁriatinn of 2 oubic feet

per second, year-round, from Duck Slough. The water is to be diverted at
& point within the SE. NE: of Seetion 27, T8S R12E, HMDB&M by means of a
structure ~ concrste piers and weoden flashboards - 5 feet high by 20
feet long. The place of use iz to be a 120 acre pasture, located within

the K; of the same section 27, No other water right or source of water

supply is elaimed.




Frotests

George 5. Eloss, Jr., protests applications 12633 and 12635

only. It is his contention that the apprupfi&tians sourht in thoss
applications may tend to interfers with and 1limit his rights to use of
waters in Owens Creek and Duck Slough. VHe aséerta a riparian right to
use of waters from the stresns mentioned by &irtue of ownership of
Sections 13, lb and 15, T8¢ RLJE and ownersiip of portions of Sections 23,
24, T85 R1JE mad.S-ectionn 20 wnd 29, T8S R12E. e states that he has
diverted and beneficially usec water from Owens Creek and Duck &lough
in irrigating the lands described when water hes been available. lle also
assorts an sppropriative right under lLicense 1518 to divert 20 cubic feet
per second from Duck Slough at a point within the RE 55 of the above
mentioned Section 13. He describes his points of diversion on Owens Cresk
a8 consisting of o serdes of 9 dams on thet siream in Sections 13, lh, 15
and 20. He states that his protest may be uisregarded and dismissed if the
spplicants specifically recognize all of his righis to waters of Owens
Creek and Duck Slough and disclaim any intention or desire to interfere
with or sncroach upon those rights.

dary Crane protests Applicatiuns 12633, 12634 and 12635, asserting
the bslief that the appropriations therein sought will injure her by
tending to interfere with and limit her clalmed rights to the use of waters
of Owens and Dear Creeks. $he claims a riparlan right by virtue of ownsrshlp
of all portions of Sections 1, 2 and 12 of 185 RIIL, and of Sections 26,
35 and 36 of 175 RLIE, BUBGK. She claims that she and her predecessors in

interest have for many years used water from the sources mentioned for



watering livestock and that in future wster from the same sources may
“be usjd Tor the irrigation af.graas and seasonal crops. She states that
her pmu%uét may be digsregarded and dismieae¢ if the applicants Specifically
recognize her claimed rights and disclaim any intention or desire to
interfere iith ther:, _' |
Harg_§5g§ Grang Smith, txscutrix of the estate of C. A, Crane,
deceased, protests ipplications 12633, 12634 and 12635, representing that
appropriations under those appileutions will tend to interfere with and
limit the rights of the estate mentioned to the use of wiaters of Oweng

Creek, Duck Siough &hd Pear (reek. She claims that the estste ig

entitlied to di#ert waters of those streams by virtue of ownership of all
or ﬁertiang_of vections 7, 8, 17, 18, 19, 30, 31 and 32 of T8S RIZE and
Sections 2, 11, 12, 13, 14, 24 and 25 of T83 R1lE, HUBLM, all of which she
contends is riparian to the streams named. She atates that water from
'thosa streams has been used beneficially on those lands for many years
for stockuataring and that future use for irrig&tion of grass and seascnal
crops is contemplated. She states that her protest may be disregurded
and di&%isaed if the applicants spcéificallg recognize the eatate'i'claimmd
- rights and disclaim any intention or dséire to interfere with thaa' rightaa
The Stevinson Water District prot&ntn all four of the applications,
rnpresenting that the appropristi.ns sought therein will injure it by
depriving it of waters to the use of which it claims to be entitled. Tt
a;aimc righta to divert from Owens Crnék, based upon (1} & conveyance
by Kerced Irrigation Distriet evidenced by the final decree, Superior

Court in and for Herced County, entitled James J. Stevinson vs. Merced




Irrigation District, Yo, 6179, and (2) State rermits 5726 (ifpplication

5724 and 57:9 (Applleation 6111). It contends that such righte are
superior Lo any right of the spplicanls except their riparian ricshts
to a reasonsvle use of natural flow, It states that its rigits as
againet the applicanis’ rights hrve been adjudicated by Judgwont
rendered 'by the Zupericr Court in and for lerred County in actions
entitled dames . Htevinson eb el. vs. fecrge ﬁ. Floss, J4r., et al,,
Nos. 8960 and 596k, itevinson sater Distriet vs. J. R. Flynn, et al.,
¥o. 13135, and ‘tevingon later Distriot ve., Klsie A. Flynn, No. 13167,
which Jjudgments hLiave become finaly and in the actions entitled Stevinson
water Ulstrict, et al. vs. Stephen Cuneo and (George Cuneo, No. 1744k
and Stevinson Later Distriet et al. vs. 9. . Hoduner and Rachael Roduner,
No. 17445, judgments wherein heve not yet bscome finel. It cleaims to
have used waters of Owens Creek and its tributaries for ithe lrrigation of
some JUUCU acres, diversion therefor being made at the intersections of
Owens Creek and Duek Siocugh with the main cmnal of the Bast Side Canal
sod Irrigation Company, and the acreage served lying within T6&7S R9E,
TTES BLOE and T7LE5 H1L1L, MLTEM.

The iast Cide Canal and Irrigation Company also protests all
four of the applicationa for reasons paralleling those advanced by the

- Stevinson Water Distriet. In support of its ;rotests it cites actions
vefore the Superior Court in and for Yerced (cunty as follows: East

Side Canel and Irrigation Company vs. fteorge Rloss, Jr., et al., MNo. 8919,

Fast Side Canal and Irrigation Company ve. J. R. Flynn et al., No. 13136,




Fast Side Canal and Irrigation Company vs. Elsis A, Flynn et al.,
No. 13168, in which judgments are finslj and Stevinson Water Distriet
and East Slde Canal aﬁd-lrrigation Company vs. Stephen Cuﬁco, Giofgc.
Cunso et &l., ﬁo;_l?khh and Eest Side Canal aﬁd Irrigation'ﬁbmgaﬁy .
We re Roduner aﬁd Raéhnalfﬁpdunsr, Hoe 17&&5, in which setions
| Judgment is not yet final., It also cibeagatato'Pernit 5733 (Applieation
_7&12). It claime to divert at the intersections of Owens Grhik and Duek
| Slough with the vain Canal of the Hast Side Canzl and Irrigation Company,
and to irrigate some 10,000 scres wWithin T6475 R9E, T748S RICE and =
T?&BS RLLE, HMDB&Y,
Answers

The apﬁigcants Cuneo in answer to the protests &g&inét -
Applications 12633 and 12634 state that thelr appliuatiuﬁé are for
unappropristed watsrs only and that action by the Diviaion upon them
‘cannot affeoct the validity of vested rights. They state further that
the Division in seting upon applications oarnot define the magnitude 5!-
vested rights, They reqngét an inreatigatioﬁ by the Divisilon under the
provisions of Seetion 728 of the California Administrative Code. Thﬁy
state that while they must recognize the superiority of such vnntad.
fighta a8 exist, they cannot specifically stipulate as to the maaau§§ 
of such vested rights, if any. They state that according to their
understsnding the Division holds that proapective use by a'riparig#' |
cannot be urgud as & basis for protesting an application.: .

The applicants NHoduner ma&a no repiy to the protests against

their Application 12635.




The Turlock land and Cattle Compmuy in answer to ;rotests
against its Application 13071 denies that the apprepristion which
it seel= will result in injury te any prot.stent or will violste
sny protestant's riphts. It denies that either proteatant has
acquired any right under any permit heretofore issued to divert
from Duck Slough and allepen that rights based on any such permit
& may huve been issued have been iost by non-user. It denise

that either protestant is now using any of the wators whiech it

{the applicant) 1is seeking to appropriate; it alleges that nelither
rrofestant has used any of the waters from Tuck Slough or tributaries
thereto for a periocd of more than 5 years prior to the date of filing
of Application 13071.

Hearihg Hald in iccordance nith the water Tode

Ppplications 12633, 12634, 12635 and 13071 were com;leted in
aceordance with the Water Code and the Rules and Regulations of the
Division of &ater'ﬁcsauroes, and being rrcotested were set for publie
- hearlng under the provisions of Article 13, Bection 733(b) of the

Caiifornia fdminlstrative Code on “ueaday, Depember 12, 1950 at

10: (0 otclock s M., at the Nerced County Court House, Merced, California.

Of the hearing the applicants and the prolestants were duly notified.
The hearing of December 12, 1950 was continued to and recoavened on
Thursday, February 15, 1951, at the Werced County Court House, at li4s
oleloek i, ¥., for completion,
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tppileations referred Lo iln the proteats are:

spplication 5386 Permit 2347 License 1572, by George S. Bloss, Jr., for
¥ »

20 cubice fect pur second, yewr-rouna, froem Duek Slough at & polnt
within the KL’ < of Jeetion 13, T35 R13L, vileM. {laimed use: the
irrigation of 1637 acres witidn Ssctions 13, 14, 15 aud 23 of the sane

township.

Application 5724 Termit 5726, by Utevinson sater Listrict, for 163 cubiec
feet por sccund from Lesar Creek, Jwené Greek, Luck Slough and/or Deadasn
Creek, in that order, zs necesssry to oblain the amvunt of water sougit.
The proposed pointa of divercicn are at the intersections of the Eaat
tide Canal and Irrigation Coapany with the stireams named. J'roposed

usg: the irrigation of some 7336 scres within Stevinson '/ater Districot,
from Hareh to October, both inclusive, The time within which to complele
construction of works and beneficlal application of water has been
extended until Deccabor 1, 1953.

tpplicstion 6111 'ermit 5729, by Stevinson Water istrict, for 163 cubic
feet per second as follows:

- Cubic feat
Source rer Second roposed Point of Diversion
——————eiv— Ro

NeCoy Spillway 10 NE! s¥' 3ee. 20, 175 RUIE
Arena Spiliway 15 HED OSD) Sec. 22, T7S RIAE
Livingston Drain (South Wranch 15 MWl MDY Sec. 33, 7 RILE op
S EG Gec. 27, T7S RLLE
Bear Creek 60 SE: N#! rec, 12, TS RLIE
{mene Cresk LG ME! 8 lec. 19, T85 RL2E
Duck Slough 10 N¥: HW Sec. 50, T8S R1ZE
Deadman Creek 10 Myl snT oses, 30, 78S 2K

Froposed use and time within which to complete: as in Application 5724

BULTd.
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. Application TUL2 Termit 5733, by hust Side Canal and Irrigstion

Company. 'The sources, amounts and proposed points of diveraion are
the same as those set forth in Application 6111. The tine within
which to complete construction and to apply the watoer to beneficlal :
use ras been extended to Decamber 1, 1951. |

4t the hearing of December 12, 1950 {itness Johnson testified

(pages 21 to 38 of transeript) that the earth .da::;. shown on Tarlock Lond
and Cattle Compuny ixhibit No. ) was maintained as shown in the exhibit
from 1934 until 2948 :nd was then moved south .2 or (.3 mile to a
position south of “wens (reek i‘eir, that the purpose of the dam in his
opinion was to prevent water entering the Fast “ide Canal from Dear
Creek and other creeks from backing up and being lost into Yeriposs

. _ Slough, Sand Slough snd Ban Joa uln River, the canal being =so level
that IL will run backward; b at the daw made it impossibin for the
Hagl side Sunal Company to use water from buck luugh; that the East

Slde Canal Compuny has never taken wuter fros Duck Slouph during the

irrigation season, .itness Johnson further testified thet for the

past 2 years [uck Slough has received water from 2 sources, viz drainage
from rice irrigeted by deep well umps on the Hoduner tanch and drainupe
from permancnt pasture served by Herced Irrigation Pistriet, 6 or 8
second feet in all, about one half coming from esch source. At the

- ﬁaaring of December 12, 1950, alsc, ittorney Craven explained that kary
Crane and lary Fama Crane Smith sre one and the same person. (ubject

to the understunding, assented te by opposing c¢ounsel, that thst

protestant's lends sre riparian and that water has been used on them




for many years for stockmatering, ittormey Craven submitted the
case of Yary Crane (ary towe Crane Umith) on the record. attorney
Landran on behslf of irotesiant Bloss likewise submittsd that
protestant's casc on the record.

it the hearling of February 15, 1951, uitness Keliey Lestified
(page 5 of transcript et se..} that the Kast s5ide Canal Sompany hug
used the water of Duck Slough whenever it was available; that the
Coupany has mainteined a dam in the tast Side Cansl north or downstream
frow [uck Creek in order to conserve the watoer eritering the canal fronm
other sources; that this dam has been removed at the beginning of
.ifrigatiun seisons to allow any naturai flow from Luck Slough or csrtain
otier gireams to anﬁer the canalj that it has been replaced in early
June because about thet time there would otherwise be a reverssl of
flow due to the {latness of the canal prade and water would be lost}
that the dam has not been removed during the last 4 yeers because thers
was no water coming in; that the dam is soon to be repluced by a welir;
that during the summer months water deliveries fvom Ferced Irrigation
Dlstrict throug: one or anot:ier of 9 different dhannels, of which Tuck
Sloug:i is one, are the East 3lde Canal Company's prisary source af'supply,
that irrigation in the Stevinson Jater District extsnds from early April
to mid-Cetober; that San Joa uin Tiver used to be the main saurce of
early supply, which supply hovwever has not been available since the
construetion of the Friant Uaaj that Lhe scresge served by Lhe EKast 3ide

Canal is inereasing constestly; that water is abundant in & ving when

rainsg sre heavy, but that the supply is never enouph, later in the seasony




and that the water spllled ocut through Urane Gate pusses down through
pasture land of the Crane danch and finally enters the San Joaruin River,

ditness jucas testified {pages 19 to 26 of transcript; that each ycar

gince 1930 water from fuweck Ilough has been used for irrigating pasture on
the Urane iianch; that the ¥asi Side Canal Company has taken water from
Duek Zlough wihen there was any water to takej that the Juneo lands use
nator from {wens Creek; thet the Juneo lands are often flooded, that
cartle grage alony the edge of the flooded sres, that the flooded area

cnuid not be cultivetea, (litness Joinson testified (papes 3< to 4O of

transoript) that the first clversion of water on tic ‘uneo property in
1550 took place on Septesber 10U, such weter belng purchased from Mergad
Irrigation Listriety tiat in 1950 Sections 1lh, 15 and 16 of t.e Luneo
., lzndds were dry and werc used for catile grezing, «11 summer. Witness
Johnson aiso testified that the pliotographe des:gnsted ns Turlock Land
and Lattle Compeny Pxhibit No. 6 sre photographs which he took of ?he
spill coing out of "loss Lake, that the spill enters a slough that pssses
eventually inte San Joaruin idver, that Bloss lske is about 5 miles north
of the intersection uf Owens (reek with ast Side vanad, thet be visited
the structure photogravieqd aboul every 2 weeks duriiy 1348 Llncluding about
4 trips durdng July and sugust of that year; that on many of his visiis,
slihcugh not invariably, water swag cbeerved to be flowing over the weir.

Applicant ', 1. Hoduner testified that he operstes 7 pumps of = capacity

of 1800 to 20LU gallons per minute esch, on nis lands in Sections 16 and
<1, TdS #l3E; ithat he irrigstes B00 scres of rice, that roturn flow
from his irrigation arsins into Imeng Oreek and Duck Slough, thet irrdpgation

. ﬁxt&rida fros sld-April to mld-September, that in 1948 his puups ran

alnoet constzntly.




Limited information as to the flow of Duck Slough is

contaired in the report of inspeection by Englneer H. ¥ibbey on May 15,

1934 in comnnection with license action on applieation 5386.

“xtracta

from thet report are a8 follows:

Eﬂgia&er~Kibbey'aatimated,the cosbined capacity of the ditches refurred

“Iaek Slough is a rasification of ¥ariposa Creek
az 1t debouches from the foothills e,
fqring the swamer there has been & consldersboe
fiow froc Yerced Irrigation Distriet —— but
sirge 1930 mueh: of this has been taken by the
£l Nido irrdgation Distriet and practically

none has been avallsble to rermitiee after

yvay 15 - P B e e et ] "

Y B i e %

"The lergest flow sctually measured was 5.54 cublc
faot per second in the north diteh and 6.2L cuble
feet per second in the south diteh on fpril 2i,
1930. .r. Bloss stated huwever that during the
winter wonths he runs the ditches to capucity,
greatly uxcceeding the amount of the permit on

& continuous flow basis and that he has diverted
water in all months between November L and lay 15
within the last 3 yoars."

~to in his raport to be of the oruer of 212 cubic feet per second.

Inforsstion as to the {low of ‘wens Creek is not of record.

In viow of tha noearnses together of wens Craek and Duck Slough, the

sidiliarity of Lhe area dreined and the faet that both streams trsverse

the “erced Irrigation Ddstrict it is icferred that thelr behavior is

somewiat the sune.

fe to the avellabli'ity of the watera of Dwens Creek for

appropriation it hasz been determined by the “upreme Lourt that the foreign

water in JOwens Creek, te the extent thal such water ls

use by

ne Utevinson uater District, 1s not subject Lo appropriation.

osirnden of the court in this connection is as follows:

~13-

put to beneficlsl

“he



"1t appears without dispute that some of the foreign
water has not been beneficially used by plaintiffs
and that at certain times the present facilities are
not ideouste to carry all of it. In this connectlon
the trial court found that during periods of heavy
runoff the amount of water delivered to plajintiffe
by e Is Us excceds the capacity of the East Side
Canal, that al such time plaintiffs ure required to
release the sxcess apounts by means of several spills
and a siphon loceted at the canal, and except for
tils excces water pleintiffs need and use all the
water of Owens (reek . iccopdingly, to the
extent that the wmater delivered into Owens Creek by
4. I. i}. cannot be captured and put to a veneficlal
use by plaintiffs, they cannot prevent appropriastion
of the water Ly persons such as defendants who can
peneficially use it." (Stevinson Water Dist. v,
Zoduner, 36 A. G. 204, 209-21C.)

Conclusions

| Unsppropriated uaters in Owens {reek and Duck Slough appear
to exist (1} when {loods occur, chiefly in the winter or sarly spring
months, occasioning flowe in those sireams &t rates in excess of the | o
protestants' reuscnable reuiraments and (é} wher, during the late spring
or swumsr conths, return flow of waters diverted upstream for variﬁﬁs:
purposes, mainly irrigation, exceeds the mmount that can be beneficialiy
used by:noldare of prior rishts. That they exist at times during winter
Iaéd'aariy spring is indicated by inglneer Kibﬁ@y'a observations in
connection with Application 5386. That they occur at tiumes in.later
mﬁﬁtha is indieatud by the hearing testimony and hearing-Exhibits.?y
_ 3 and 6, The occurrence of unappropriate& water in thege streams is
erratic and largely unprediotable. The suppl; of water that warraﬁtﬂ
classification as unappropristed is by no #eans firm, However the
utilization of such surpluses as do accur, even through those surpluses
sre erratic and recuire supplementation from anothier mOurce, a8 by
?umping, wi.l be in the §ublic_intarast as well as advantageous Lo the
applicaﬂts; In the event uf utilization of the surpluses as ProRCEed,

the protestants will be lerally protected by the usual permit wording,

“lh




limiting the applicant's appropristiona to uvnuppropriated water and
making the permits subject to prior rightas.

in view of the various circumsta:ces wiich bear upon the
matter under discussion it is the oplnion of this office that the protests
sgalnst ipplications 12033, 12634, 12635 and 13071 are an insufficient
basis for the denial of those applications and thet the applications should
therefore be approved, subject to the usual terms and conditlons and
subjest to a specisl provision .xcluding from appropriztion any foreign
mater {lowing from the Merced Irrigstion Distriet énd being put to
beneficia’ use by the Stevinson ater District.

00

Applications 12633, 12634, 12635 and 13071 for permits to
. ) aprropriate water naving been filed with the Ndvision of ster Resources
as above stated, jrotosts having been filed, a public hearing having
been held and the State Ingineer now being fully informed in the premisea:

IT I HEREBY ORDFHFD that applications 12633, 12634, 12635 and
13071 be approved snd that permits be issued to the applioants,subject
to such of the usual terns and conditions as may be appropriste and aubject

to the following special ters and condition, to wit:

Foreign water flowing from the Merced Irrigation
District and being put to beneficial use by the
Stevinson water Dist-iet pursuant tou that certain
sgreement and stipulation for deecrse between

the lerced Irrigation Distriet and James J.
Stevinson, & corporation, which agreement is

mors particularly referred to in the decree of

tie Superior Court in and fur the County of Herced
in setion number 6179, is excluded from appropriation
under this permit.




~ITHRIS my hand and the seal of the Department of Public
“Works of the State of Caelifornia this éth day of August, 1951.

Origiral signead by

GBCardm

Ll

w
&




